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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Parts  211  and  220 

[Docket  No.  ERA-R-79-38] 

Distribution  of  Strategic  Petroleum 
Reserve  Crude  Oil 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  a  final  rule 
adopting  a  new  Part  220  to  implement 
the  authority  of  section  161  of  the 
Energy  Policy  and  Conservation  Act  for 
the  allocation  of  crude  oil  from  the 
Strategic  Petroleum  Reserve  (SPR)  and 
the  SPR  Distribution  Plan.  The  rule  gives 
DOE  discretion  to  distribute  SPR  crude 
oil  under  the  current  Buy/Sell  Program, 
the  Standby  Crude  Oil  Allocation 
Program,  or  by  means  of  allocation 
outside  of  those  programs.  The  rule  also 
prescribes  the  manner  in  which  SPR 
crude  oil  would  be  priced  in  allocated 
sales. 

EFFECTIVE  DATE:  September  18, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461. 
(202)  634-2170. 

Peter  Antonelli  (Office  of  Petroleum 
Operations),  Economic  Regulatory 
Administration,  Room  6128/  2000  M 
Street,  N.W..  Washington,  D.C.  20461. 
(202)  653-3462. 

Josette  L.  Maxwell  (Office  of 
Regulations  and  Emergency  Planning), 
Economic  Regulatory  Administration. 
Room  7202,  2000  M  Street,  N.W., 
Washington.  D.C.  20461,  (202)  653- 
3256. 

Richard  D.  Furiga  (Strategic  Petroleum 
Reserve  Office),  Department  of 
Energy,  Room  400, 1726  M  Street, 
N.W.,  Washington.  D.C.  20461,  (202) 
634-5521. 

Samuel  M.  Bradley  or  Sue  D.  Sheridan 
(Office  of  General  Counsel — 
Petroleum  Regulations),  Department 
of  Energy,  Room  6A-127, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252- 
6754. 

Craig  S.  Bamberger  (Office  of  General 
Counsel — Strategic  Petroleum 
Reserve),  Department  of  Energy, 
Room  5E-074, 1000  Independence 
Avenue,  S.W.,  Washington.  D.C, 
20585,  (202)  252-2900. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Major  Comments 

III.  Amendments  Adopted 
rV.  Procedural  Matters 

I.  Background 

On  August  17, 1979,  we  issued  a 
notice  of  proposed  rulemaking  (44  FR 
48696,  August  20, 1979)  to  adopt  a  new 
Part  220  to  provide  a  regulatory 
framework  for  the  allocation  of  Strategic 
Petroleum  Reserve  (SPR)  oil  as  an 
alternative  to  distributing  SPR  crude  oil 
by  competitive  sale. ‘The  proposed  rule 
gave  DOE  discretion  to  distribute  SPR 
crude  under  the  current  Buy/Sell 
Program,  the  Standby  Crude  Oil 
Allocation  Program,  or  by  means  of  a 
new,  separate  SPR  allocation  system  set 
forth  in  the  notice.  In  addition,  the 
proposed  rule  set  forth  procedures  for 
the  conduct  of  sales  of  SPR  crude  oil 
which  apply  under  each  allocation 
alternative,  and  prescribed  the  manner 
in  which  SPR  crude  oil  would  be  priced 
in  allocated  sales.  For  a  detailed 
discussion  of  the  statutory  basis  for  the 
SPR,  the  SPR  physical  distribution 
system  and  the  policy  issues  concerning 
dstribution  of  SPR  crude  oil,  as  well  as 
the  details  of  the  proposed  regulation, 
see  the  regulation  preamble  at  44  FR 
48696.  These  matters  are  also  discussed 
in  the  SPR  Distribution  Plan 
(Amendment  No.  3  to  the  SPR  Plan), 
which  was  transmitted  to  Congress  on 
October  21, 1979  and  became  effective 
November  15, 1979,  and  which  can  be 
obtained  from  the  National  Technical 
Information  Service. 

II.  Discussion  of  Major  Comments 

Comments  on  the  proposed  rule  were 

requested  through  October  10, 1979.  In 
addition,  a  hearing  on  the  proposal  was 
held  in  Washington,  D.C.  on  September 
18, 1979.  Oral  and  written  comments 
regarding  the  proposed  rule  were 
submitted  by  twenty-nine  respondents, 
including  major  oil  refiners,  small  oil 
refiners,  trade  associations,  end  user 
groups,  two  private  citizens,  and  two 
government  entities. 

Many  respondents  opposed  use  of  the 
current  or  even  an  amended  version  of 
the  Buy/Sell  program  to  allocate  SPR 
crude  oil.  These  commenters  felt  that 


'Section  161(e)  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (Pub.  L.  94-163,  EPCA)  (42 
U.S.C.  6231  el.  eeq.)  provides  that  the  Secretary 
may.  by  rule,  provide  for  the  allocation  of  any 
petroleum  product  withdrawn  from  the  Strategic 
Petroleum  Reserve  in  amounts  specified  in  (or 
determined  in  a  manner  prescribed  by)  and  at 
pricer)  specified  in  (or  determined  in  a  manner 
prescribed  by)  such  rules.  Such  price  levels  and 
allocation  procedures  shall  be  consistent  with  the 
attainment,  to  the  maximum  extent  practicable,  of 
the  objectives  specified  in  section  4(b)(1)  of  the 
EPAA. 


any  severe  shortage  of  crude  oil  should 
be  shared  equitably  throughout  the  1 
industry,  which  in  their  view  could  not 
be  achieved,  through  use  of  the  current 
Buy/Sell  program  since  it  allocates 
crude  only  to  certain  small  refiners.  In 
addition,  some  respondents  felt  that  the 
six-month  allocation  schedule  on  which 
the  current  Buy/Sell  program  operates 
would  prohibit  timely  response  to  a 
severe  supply  shortage.  It  was  also 
suggested  that  since  the  legislation 
authorizing  the  allocation  of  crude  oil 
under  the  Buy /Sell  program  expires  in 
September  1981,  it  would  be  unwise  to 
base  the  SPR  distribution  system  on  the 
continued  existence  of  this  program. 

We  can  foresee  particular 
circumstances  in  which  use  of  the 
current  small  refiner  Buy/Sell  program 
might  be  appropriate.  These  might 
include  a  moderate  interruption  of  short 
duration  at  a  time  when  the  physical 
ability  to  draw  down  the  SPR  would  be 
limited.  Thus,  while  we  do  not  believe 
that  this  alternative  would  be 
appropriate  in  most  interruption 
scenarios,  we  believe  it  should  be 
retained  as  an  option  in  the  final  rule  in 
order  to  provide  the  flexibility  to 
address  all  possible  situations. 

The  majority  of  respondents 
supported  allocation  of  SPR  crude  oil  by 
the  Standby  Mandatory  Crude  Oil 
Allocation  Program,  primarily  because  it 
was  viewed  as  the  most  equitable  of  the 
proposed  allocation  mechanisms,  since 
it  would  distribute  the  effects  of  a 
reduced  supply  by  spreading  the 
reduction  equally  among  all  refiners. 
Several  respondents  also  stressed  the 
efficiency  of  using  a  system  such  as  the 
Standby  Program  which  is  already 
finalized  and  enacted  in  regulatory  form. 

Some  respondents  who  opposed  use 
of  the  Standby  Program,  as  well  as  some 
who  generally  favored  its  use,  expressed 
concern  about  the  ability  of  DOE  and 
industry  to  meet  the  timing  requirements 
under  the  program.  Sales  of  SPR  crude 
oil  imder  the  Standby  Program  would  be 
subject  to  the  requirements  that  sale/ 
purchase  agreements  for  allocated  crude 
oil  be  completed  within  10  days 
following  publication  of  the  buy/ sell 
notice,  that  deliveries  of  allocated  crude 
oil  be  completed  within  30  days 
following  the  signing  of  sale/purchase 
agreements,  and  that  allocated  crude  oil 
be  processed  within  60  days  from  the  ' 
date  of  execution  of  the  sale./ purchase 
agreement.  These  respondents 
expressed  doubt  that  the  timing 
requirements  of  the  program  would 
provide  sufficient  time  for  the 
negotiation  of  sale/purchase  agreements 
and  the  delivery  and  processing  of 
allocated  crude  oil.  However,  others 
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indicated  that  while  they  believed  that 
industry  could  work  within  the  time 
frame  set  forth  in  the  Standby  Program, 
the  Administrator  could  if  necessary 
revise  the  current  time  requirements 
upon  activating  the  Standby  Program. 

While  we  recognize  that  the  timing 
requirements  of  the  Standby  Program 
may  present  some  problems  in  the 
distribution  of  SPR  oil  under  that 
program,  we  have  decided  not  to  modify 
these  requirements  at  this  time. 

However,  in  the  course  of  our  periodic 
review  of  the  standby  regulations  and  at 
the  time  implementation  may  be 
warranted,  we  will  consider- the  need  to 
amend  the  timing  requirements  in  light 
of  the  program’s  possible  use  as  a  means 
of  allocating  SPR  crude  oil. 

Several  commenters  responded  to  our 
proposal  authorizing  the  Secretary  to 
allocate  SPR  crude  oil  in  a  flexible 
manner  outside  the  Buy/Sell  or  Standby 
Programs.  While  the  comments  reflected 
general  approval  of  an  alternative 
allocation  system  designed  to  give  the 
Secretary  flexibility  in  responding  to  a 
variety  of  shortage  situations,  many 
respondents  expressed  concern  over  the 
absence  of  any  announced  criteria  to 
guide  the  Secretary  in  his  decisions. 
Several  believed  that  both  DOE  and  the 
industry  would  be  better  prepared  to 
handle  an  emergency  if  DOE  developed 
a  more  specific  plan  under  this  third 
alternative.  Other  commenters  argued 
that  the  lack  of  criteria  in  the  rule 
increased  the  likelihood  of  legal  action 
challenging  DOE’s  response  as 
inconsistent  with  the  objectives  under 
the  EPAA.  In  addition,  soihe 
commenters  expressed  the  view  that 
since  the  provision  was  so  vaguely 
drawn,  any  DOE' response  plan  under 
this  provision  might  be  in  violation  of 
the  rulemaking  requirements  of  the 
Administrative  Procedure  Act  (APA) 
and  Section  501  of  the  DOE 
Organization  Act  (DOE  Act). 

While  we  appreciate  the  concerns  of 
those  respondents  who  felt  that  the  third 
allocation  system  proposed  should  in 
advance  specify  more  criteria  to  guide 
the  Secretary  in  deciding  how  to 
allocate  SPR  crude  oil,  rather  than 
specify  the  criteria  at  the  time  of  a 
drawdown,  we  nevertheless  beheve  that 
it  is  essential  to  maximize  the 
Secretary’s  flexibility  in  responding  to  a 
variety  of  shortfall  situations.  Since  it  is 
impossible  to  forecast  with  precision  the 
nature  of  particular  crude  oil  shortage 
situations,  any  attempt  to  devise  a  more 
detailed  scheme  to  deal  with  in 
unpredictable  situation  would  likely 
restrict,  rather  than  enhance,  the 
Secretary’s  ability  to  address  the 
impacts  of  an  interruption.  Moreover, 


the  allocation  would  be  conducted 
pursuant  to  criteria  specihed  in  Notices 
of  Sale,  at  the  time  of  drawdown. 

Further,  the  final  rule  makes  clear  that 
actions  taken  under  this  new  allocation 
provision  must  be  consistent  with  the 
objectives  set  forth  in  section  4(b)(1)  of 
the  EPAA. 

Finally,  if  a  decision  is  made  to 
distribute  SPR  crude  oil  under  the  third 
allocation  provision,  DOE  could  at  that 
time  comply  with  any  procedural 
requirements  that  might  be  required  by 
the  APA  and  the  DOE  Act. 

In  connection  with  the  new  allocation 
provision,  we  specifically  requested 
comments  regarding  a  “buy  rights” 
system  for  allocating  SPR  crude  oil, 
under  which  “eligible  refiners”  would  be 
issued  rights  to  purchase  SPR  crude  oil 
based  on  their  runs  to  stills  during  a 
specified  base  period.  Comments 
regarding  this  alternative  generally  were 
split  between  those  who  favored  and 
those  who  opposed  it.  Those  who 
supported  this  approach  felt  that  it  was 
an  equitable  means  of  dealing  with  a 
crude  oil  shortage,  since  “rights”  would 
be  available  to  all  interested  domestic 
refiners.  Others  who  favored  this 
approach  felt  that  the  opportunity  for 
refiners  to  exchange  or  sell  buy  rights 
among  themselves  would  promote 
efficiency  in  the  crude  oil  transportation 
system  and  would  assure  that  refiners 
with  the  capability  to  produce  the 
highest  valued  products  could,  by 
purchasing  other  refiners’  buy  rights, 
acquire  sufficient  crude  oil  to  satisfy 
demand.  In  this  regard,  it  was  suggested 
that  the  proposed  buy  rights  system  best 
approximates  the  free  market. 

On  the  other  hand,  respondents  who 
were  opposed  to  an  allocation  system 
based  on  buy  rights  expressed  concern 
that  such  a  system  would  exert 
significant  upward  pressure  on  prices. 
Some  respondents  expressed  concern 
that  a  buy  righs  system  would  not 
necessarily  allocate  oil  to  those  refiners 
most  hard  hit  by  a  crude  oil  shortage, 
but  rather  to  those  that  were  strongest 
economically.  Other  commenters 
opposed  to  this  system  felt  that  it  would 
be  difficult  to  administer  in  a  crisis 
situation  and  that  allocation  under  the 
Standby  Program  would  accomplish  the 
same  results  with  fewer  complications. 

In  view  of  the  considerable  number  of 
comments  on  the  proposed  “buy  rights” 
allocation  system,  we  are  retaining  it  as 
an  option  available  under  Part  220  as 
originally  proposed.  Specifics  of  a 
satisfactory  “buy  right”  approach  would 
be  addressed  at  the  time  of  an 
interruption  when  SPR  use  is  authorized. 
While  there  is  a  possibility  that  such  an 
allocation  system  might  result  in  higher 
prices  and  thus  preclude  its 


implementation  in  certain  shortage 
situations,  we  can  conceive  of 
circumstances  in  which  the  incremental 
effect  of  such  cost  pressure  on  prices 
would  be  negligible  in  comparison  with 
other  contributing  factors.  In  addition, 
any  adverse  distributional  effects  which 
might  result  fi'om  implementation  of  a 
buy  rights  system  could  be  mitigated  by 
the  ongoing  operation  of  a  buy/sell 
program,  if  it  was  in  existence  at  the 
time  of  an  interruption.  The  issues 
involved  with  its  use  jvould  have  to  be 
fully  explored  at  the  time  an  interruption 
occurred. 

We  also  requested  comments 
regarding  the  price  rule  proposed  in  the 
notice.  Most  respondents  favored  our 
proposal  that  DOE  establish  monthly 
prices  for  sales  of  SPR  crude  oil  at 
approximately  the  average  landed  cost 
to  all  refiners  of  imported  crude  oil  in 
the  month  of  sale.  There  was  general 
agreement  that  such  a  pricing  system 
would  approximate  the  market  value  for 
crude  oil,  would  provide  real  incentives 
for  companies  to  find  lower  priced 
alternative  supplies,  as  well  as  inducing 
conservation  efforts  by  the  general 
public.  There  was  also  general 
agreement  that  a  uniform  price  should 
be  applied  to  all  refiners  regardless  of 
size. 

One  commenter  suggested  that  the 
price  of  SPR  oil  in  allocated  sales  should 
be  based  on  the  “port  of  entry”  cost  of 
imported  oil,  rather  than  the  average 
landed  cost  to  refiners  of  imported  oil  as 
proposed.  Since  the  latter  includes  the 
average  domestic  transportation  cost 
fi'om  port  of  entry  to  the  refinery  and 
since  buyers  of  SPR  crude  oil  are 
responsible  for  the  transportation  costs 
between  SPR  storage  sites  and  their 
refineries,  if  a  landed  cost  price  rule 
were  used  there  would  be  double 
counting  of  transportation  costs  and  the 
delivered  cost  of  SPR  crude  oil  would 
likely  exceed  the  delivered  cost  of  non- 
SPR  allocated  crude  oil.  The  concern 
was  expressed  that  this  anomaly  could 
create  a  disincentive  to  the  purchase  of 
SPR  crude  oil. 

We  have  decided  to  adopt  the 
proposed  method  of  establishing  prices 
for  SPR  oil  for  several  reasons.  First, 
ERA  currently  collects  landed  cost  data 
on  a  routine  basis.  Adoption  of  a  price 
formula  based  on  port-of-entry  costs  of 
imported  crude  oil  would  require  the 
development  of  a  new  data  collection 
system  by  ERA,  which  would  likely  be 
burdensome  for  the  industry.  Moreover, 
ERA  does  not  believe  that  pricing  SPR 
crude  oil  on  the  basis  of  the  average 
l€uided  cost  of  imported  crude  woudd 
create  a  serious  disincentive  to  its 
purchase.  It  can  be  expected  that  in 


55376  Federal  Register  /  Vol.  45,  No.  162  /  Tuesday,  August  19,  1980  /  Rules  and  Regulations 


times  of  a  supply  emergency  severe 
enough  to  require  distribution  of  the 
SPR,  prices  of  other  oil  available  on  the 
world  market  would  likely  exceed  an 
SPR  selling  price  based  on  the  average 
landed  cost  of  imported  crude. 

Several  commenters  argued  that  the 
proposed  price  rule  might  generate 
“windfall  profits”  for  the  Government, 
since  the  acquisition  cost  of  SPR  crude 
oil  would  likely  be  far  less  than  the 
ultimate  sales  price.  One  commenter 
suggested  that  DOE  use  funds  derived 
from  sales  of  SPR  crude  oil  for  the 
purchase  of  replacement  volumes  of 
crude  oil  for  storage  in  the  SPR. 

While  it  is  likely  that  sale  prices  for 
SPR  oil  might  exceed  the  acquisition 
cost  of  SPR  crude  oil,  we  believe  that  it 
would  be  inappropriate  to  sell  the  oil  at 
less  than  current  market  prices.  First,  if 
SPR  crude  oil  was  sold  at  less  than 
current  market  prices,  there  would  be  a 
“windfall”  to  purchasers  of  SPR 
supplies.  In  these  circumstances,  a 
complicated  regulatory  scheme  would 
be  necessary  to  ensure  that  the  benefits 
of  such  a  windfall  were  passed  on  to 
consumers.  Further,  such  a  price 
differential  would  be  a  disincentive  to 
conservation  and  could  create  price 
discrepancies  in  the  product  market. 
Finally,  any  “windfall”  that  accrued  to 
the  Government  would  benefit  the 
public  to  the  extent  that  it  could  be  used 
to  offset  the  cost  of  operating  and 
refilling  the  SPR. 

Several  other  issues  were  addressed 
by  the  commenters.  All  respondents 
agreed  that  recipients  of  SPR  crude  oil 
should  be  refiners  who  had  executed  the 
Basic  Sales  Agreement  (BSA)  with  DOE, 
although  some  expressed  concern  that 
completing  the  BSA  might  be  difficult  for 
small  refiners  not  experienced  with 
government  contracts.  With  regard  to 
the  treatment  of  SPR  oil  under  the 
Entitlements  Program,  the  majority  of 
respondents  favored  our  proposal  to 
treat  SPR  crude  oil  as  imported  or 
uncontrolled  domestic  crude  oil. 
Moreover,  most  of  the  respondents  who 
addressed  the  issue  favored  our 
proposal  to  permit  exchanges  of  SPR 
crude  oil  and  agreed  that  only  quality 
and  location  differentials  should  be 
taken  into  account  in  the  exchange  ratio. 
However,  some  respondents  urged  DOE 
to  limit  the  total  number  of  exchanges 
which  could  be  made,  in  order  to 
minimize  speculative  sales  which  might 
hinder  the  rapid  distribution  of  SPR 
crude  oil.  Based  on  the  record  in  this 
proceeding,  we  have  concluded  that 
exchanges  of  SPR  oil  should  be 
regulated  only  to  the  extent  of  requiring 
that  the  exchange  ratio  reflect  quality 
and  location  differentials,  as  proposed, 


to  ensure  maximum  flexibility  in  the 
distribution  of  SPR  oil. 

Although  we  did  not  indicate  in  the 
notice  of  proposed  rulemaking  any 
perference  for  distributing  SPR  crude  oil 
by  allocation  rather  than  by  competitive 
sale,  the  overwhelming  majority  of 
Tespondents  favored  distribution  of  SPR 
crude  oil  by  an  allocation  system. 
Opposition  to  a  competitive  bidding 
system  was  based  primarily  on  the  fear 
that  during  a  shortage,  the  bid  price 
would  be  so  high  as  to  exclude  many 
potential  buyers  from  sharing  in  the  SPR 
system.  In  addition,  many  respondents 
feared  that  distribution  of  SPR  oil  by 
competitive  sale  would  produce  upward 
pressure  on  crude  prices  in  general,  and 
might  encourage  foreign  suppliers  to 
further  raise  their  prices.  It  was  also 
suggested  that  competitive  sales  would 
be  cumbersome  and  difficult  to 
implement  in  time  to  respond  to  a  major 
crude  oil  shortage. 

III.  Amendments  Adopted 

For  the  reasons  discussed  above,  we 
are  adopting  substantially  as  proposed  a 
new  Part  220  to  establish  a  regulatory 
framework  for  the  allocation  and  pricing 
of  SPR  crude  oil  in  the  event  that  the 
Secretary  decides  to  distribute  SPR 
crude  oil  by  allocation  rather  than  by 
competitive  sale.  Part  220  consists  of 
three  major  Subparts,  setting  forth  (i)  the 
method  of  allocation,  (ii]  procedures  for 
the  sale  of  SPR  crude  oil,  and  (iii)  a  price 
rule.  In  addition,  we  are  adopting  as 
proposed  the  conforming  amendments  to 
the  Buy/Sell  Propram  and  the  Standby 
Allocation  Program.* 

In  general.  Part  220  provides  DOE 
three  alternative  methods  of  allocating 
SPR  crude  oil  in  a  manner  consistent 
with  the  objectives  of  section  4(b)(1)  of 
EPAA.  First,  the  Secretary  could 
allocate  SPR  crude  oil  in  such  amounts 
as  he  determines  appropriate  to  small 
refiners  under  the  current  Buy/Sell 
Program.  Second,  the  Secretary  could 
allocate  SPR  crude  oil  under  the 
Standby  Allocation  Program.  Third,  the 
rule  provides  that  the  Secretary  may 
allocate  SPR  crude  oil  under  a  separate 
allocation  system  as  established  in  Part 
220. 

The  rule  also  establishes  a  three-step 
procedure  for  the  conduct  of  sales  of 
SPR  crude  oil  which  applies  to  each  of 
the  allocation  alternatives  set  forth  in 
Part  220.  First,  in  order  to  be  eligible  to 
purchase  SPR  crude  oil,  refiners  must 
accept  a  Basic  Sales  Agreement  (BSA) 
setting  forth  the  basic  provisions  of  an 

‘For  an  extensive  discussion  of  Part  220  and 
conforming  amendments  to  Part  221,  see  Notice  of 
Proposed  Rulemaking  at  44  FR  46696,  August  24, 
1979. 


SPR  sales  contract.  The  second  step 
involves  the  issuance  of  a  Notice  of  Sale 
(NS)  to  eligible  refiners  following  a 
decision  to  draw  down  the  SPR.  The  NS 
will  specify  the  quantity  and  quality  of 
SPR  crude  oil  to  be  sold,  the  prices  and 
other  terms  and  conditions  of  sale,  as 
well  as  the  criteria  to  be  employed  in 
evaluating  offers  by  eligible  refiners. 

The  class  of  “eligible  refiners"  will 
depend  on  the  allocation  option  which 
the  Secretary  adopts.  If  appropriate,  a 
third  step  in  conducting  sales  of  SPR 
crude  oil  would  be  the  evaluation  of 
offers  and  awarding  of  contracts  by 
DOE  on  the  basis  of  the  selection 
criteria  announced  in  the  NS. 

Finally,  the  pricing  provision  of  the 
rule  permits  DOE  to  establish  on  a 
monthly  basis  the  prices,  along  with 
appropriate  gravity  and  sulfur 
differentials,  for  allocated  sales  of  high 
and  low  sulfur  SPR  crude  oil.  In 
determining  the  prices,  DOE  Will 
consider  the  weighted  average  per 
barrel  landed  cost  to  all  refiners  of 
imported  high  and  low  sulfur  crude  oil  in 
the  month  of  sale,  prices  between 
affiliated  entities  and  other  relevant 
data.  DOE  anticipates  that  the  price  of 
SPR  crude  oil  in  allocated  sales  would 
be  set  at  approximately  the  average 
landed  cost  to  all  refiners  of  imported 
crude  oil  in  the  month  of  sale.  However, 
under  the  final  rule  DOE  retains  the 
discretion  to  charge  a  higher  or  lower 
price  so  long  as  the  price  charged  is  not 
significantly  higher  or  lower  than  the 
highest  or  lowest  prices,  respectively,  in 
comparable  sales  of  non-SPR  allocated 
crude  oil  (for  example.  Buy /Sell  Program 
sales)  in  the  month. 

IV.  Procedural  Matters 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
Section  404(a)  of  the  Department  of 
Energy  Act,  we  have  referred  these 
amendments  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for  a 
determination  whether  they  would 
significantly  affect  any  matter  within  the 
Commission’s  jurisdiction.  Following  an 
opportunity  to  review  these 
amendments,  the  FERC  has  declined  to 
determine  that  they  may  significantly 
affect  any  of  its  functions. 

B.  Section  7  of  the  FEA  Act 

Under  Section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (15 
U.S.C.  787  et  seq..  Pub.  L.  93-275,  as 
amended),  the  requirements  of  which 
remain  in  effect  under  Section  501(a)  of 
the  DOE  Act,  the  delegate  of  the 
Secretary  of  Energy  shall,  before, 
promulgating  proposed  rules, 
regulations,  or  policies  affecting  the 
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quality  of  the  environment,  provide  a 
period  of  not  less  than  five  working  days 
during  which  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
may  provide  written  comments 
concerning  the  impact  of  such  rules, 
regulations,  or  policies  on  the  quality  of 
the  environment.  Following  an 
opportunity  to  review  a  draft  of  the 
proposed  rule,  the  EPA  Administrator 
expressed  concern  that  the  proposed 
rule  contemplated  a  greater  number  of 
drawdowns  of  the  SPR  than  had  been 
described  in  earlier  programmatic  and 
site-specific  Environmental  Impact 
Statements  (EIS)  on  the  SPR.  The 
Administrator  advised  us  that,  if  this  • 
presumption  was  correct,  it  might  be 
necessary  for  DOE  to  revise  the  original 
EIS’s  for  the  SPR  program  to  reflect  the 
change. 

Recently,  we  advised  EPA  that  the 
fact  that  the  regulation  does  not  address 
the  number  of  times  that  drawdown  may 
be  implemented  should  not  be 
interpreted  as  an  indication  of  any 
change  in  the  assumptions  upon  which 
the  Department  of  Energy  prepared  its 
Programmatic  and  site-specific  EIS’s  for 
the  SPR.  Specifically,  DOE  has  reviewed 
the  original  assumption  that  the  program 
will  undergo  five  fill  and  drawdown 
cycles  during  its  life  and  concluded  that 
the  assumption  remains  valid. 

Therefore,  DOE  has  determined  that  the 
publication  of  this  final  regulation  is  not 
a  major  federal  action  requiring 
amendment  of  the  SPR’s  Final  EIS. 

In  a  letter  dated  May  19, 1980,  EPA 
indicated  that  our  assurance  that  the 
original  assumptions  imderlying  the  SPR 
EIS’s  remain  valid  satisfactorily 
addresses  its  concerns.  However,  EPA 
noted  that  if  at  any  future  time  DOE 
contemplates  more  frequent  use  of  the 
SPR,  then  further  review  of  the  program 
under  the  National  Environmental  Policy 
Act  (NEPA,  42  U.S.C.  4321  et  seq.]  would 
be  indicated. 

C.  National  Environmental  Policy  Act 

For  the  reasons  noted  above,  it  has 
been  determined  that  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required  by  NEPA  and 
the  applicable  DOE  regulations  for 
compliance  with  NEPA. 

D.  Executive  Order  12044 

Executive  Order  12044  (43  FR  12661. 
March  23, 1978)  requires  the  agencies 
subject  to  it  to  prepare  a  regulatory 
analysis  for  those  significant  regulations 
that  may  havb  a  major  economic  impact. 
Section  3(a)  of  the  Executive  Order 
directs  the  agencies  to  establish  criteria 
to  identify  which  regulations  require 
regulatory  analyses.  DOE’s 
implementing  procedures  are  contained 


in  DOE  Order  2030.1  (44  FR  1032, 

January  3, 1979).  In  the  Notice  of 
Proposed  Rulemaking  we  stated  that  we 
had  determined  that  the  criteria  for  the 
preparation  of  a  regulatory  analysis 
were  not  met  by  the  proposed 
amendments.  Specifically,  since  the 
rules  adopted  today  are  simply  a 
regulatory  mechanism  to  facilitate  the 
distribution  of  SPR  oil,  we  do  not 
believe  the  regulations  themselves  are 
likely  to  impose  significant  economic 
costs.  In  this  regard,  since  the 
regulations  provide  that  SPR  oil  will  be 
priced  at  roughly  the  average  landed 
cost  of  imported  oil  to  all  refiners,  sales 
of  SPR  oil  under  the  allocation 
regulations  should  not  result  in 
appreciable  increases  in  costs  or  prices 
for  crude  oil  or  petroleum  products. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  751  et  seq..  Pub.  L.  93-159,  as 
amended.  Pub.  L  93-511,  Pub.  L.  94-99,  Pub. 

L  94-133,  Pub.  L  94-163,  and  Pub.  L  94-385: 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  787  et  seq..  Pub.  L.  93-275,  as 
amended,  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 

L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  6201  et  seq..  Pub. 
L.  94-163,  as  amended.  Pub.  L.  94-385,  and 
Pub.  L  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101  et  seq..  Pub. 

L.  95-91:  E.0. 11790,  39  FR  23185;  E.0. 12009, 

42  FR  46267) 

In  consideration  of  the  foregoing,  we  are 
amending  Part  211  and  adding  a  new  Part  220 
to  Chapter  n.  Title  10  of  the  Code  of  Federal 
Regulation  as  set  forth  below. 

Issued  in  Washington,  D.C.,  August  12. 

1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

§211.62  [Amended] 

1.  Section  211.62  is  amended  by 
revising  the  definition  of  “Refiner-seller” 
and  by  adding  the  definitions  of 
“Strategic  Petroleum  Reserve”  and  “SPR 
crude  oil"  in  proper  alphabetical  order 
to  read  as  follows: 

*  It  *  It  H 

“Refiner-seller”  means  a  refiner  which 
is  not  a  small  refiner  or  independent 
refiner  as  defined  in  this  section; 
provided,  that  a  refiner  which  is  not  a 
small  refiner  or  an  independent  refiner, 
and  all  of  the  refining  capacity  of  which 
has  been  constructed  after  January  1, 
1974,  shall  not  be  classified  as  a  refiner- 
seller;  and  provided  further,  that,  for  the 
allocation  period  commencing  October 
1, 1977,  the  refiners  considered  to  be 
refiner-sellers  for  purposes  of  §  211.65  of 
this  subpart  shall  include  only  those 
firms  classified  as  refiner-sellers  in  the 
allocation  quarter  commencing  June  1, 
1977.  Refiner-seller  shall  also  mean  the 
United  States  Government  when  SPR 
crude  oil  is  allocated  pursuant  to 


§  211.65  of  this  subpart;  except  that, 
unless  expressly  provided,  the 
provisions  of  §  211.65(e)-(j)  shall  not 
apply  to  the  United  States  Government. 

*  ■*  *  *  * 

“Strategic  Petroleum  Reserve  (SPR)” 
means  the  program  for  the  storage  of 
crude  oil  and/or  petroleum  products 
authorized  by  Title  I,  Part  B  of  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  42  U.S.C.  section  6231  et  seq. 

“SPR  crude  oil”  means  crude  oil 
stored  in.  or  acquired  for  storage  in  the 
SPR,  or  for  the  distribution  thereof.  For 
the  purposes  of  this  subpart,  such  crude 
oil  shall  be  considered  as  imported 
crude  oil. 

§211.65  [Amended] 

2.  Section  211.65  is  amended  by 
adding  a  new  paragraph  (k)  to  read  as 
follows: 

it  *  it  *  it 

(k)  Special  provisions  for  allocation  of 
Strategic  Petroleum  Reserve  crude  oil. 

(1)  General.  This  paragraph  applies  to 
the  allocation  of  such  amounts  of  SPR 
crude  oil  as  the  Secretary  of  Energy 
determines  pursuant  to  Part  220  of  this 
chapter  shall  be  allocated  under  this 
section.  Except  as  expressly  provided  in 
this  paragraph  (k),  the  provisions  of 
paragraphs  (a)  through  (j)  of  this  section 
shall  not  apply  to  the  allocation  of  such 
crude  oil. 

(2)  Notice  of  availability  of  SPR  crude 
oil. 

(i)  ERA  shall  announce  the 
availability  of  SPR  crude  oil  for 
distribution  under  this  section  for  a 
particular  allocation  period  in  the  buy/ 
sell  notice  specified  in  paragraph  (g)(1) 
of  this  section  or,  if  the  SPR  crude  oil  is 
not  available  imtil  after  the  beginning  of 
an  allocation  period,  in  a  supplemental 
buy /sell  notice.  The  buy/ sell  notice 
shall  set  forth  to  the  maximum  extent 
practicable  information  concerning  the 
quantity,  quality  and  delivery  points  of 
SPR  crude  oil  available  for  sale  under 
this  section  for  the  allocation  period; 
any  maximum  or  minimum  volume 
restrictions;  and  any  delivery  and/or 
transportation  restrictions. 

(fi)  Any  refiner-buyer  desiring  to 
purchase  SPR  crude  oil  under  this 
section  in  an  allocation  period  must 
submit  to  DOE  an  offer  in  accordance 
with  the  procedures  set  forth  in  Subpart 
C  of  Part  220  of  this  chapter.  To  the 
extent  practicable,  DOE  shall  award 
contracts  for  the  purchase  of  SPR  crude 
oil  under  this  section  prior  to  the 
beginning  of  an  allocation  period. 

(3)  Adjustments  to  refiner-sellers’ 
sales  obligations,  purchase 
opportunities  and  allocations,  (i)  For  the 
purpose  of  the  calculations  of  the  sales 
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obligation  for  each  reHner-seller  for  a 
particular  allocation  period,  the  total 
allocation  obligation  specified  in 
paragraph  (e)  of  this  section  and  the 
total  sales  obligation  specified  in 
paragraph  (f](l]  of  this  section  shall  be 
reduced  by  the  total  volume  of  SPR 
crude  oil  allocated  under  this  section  in 
that  allocation  period. 

(ii)  If  during  any  allocation  period 
DOE  sells  SPR  crude  oil  to  any  refiner- 
buyer  in  a  manner  other  than  pursuant 
to  the  provisions  of  this  section,  ERA 
shall  issue  a  supplemental  buy/sell 
notice  that  (A)  reduces  the  purchase 
opportunity  or  allocation  of  each  such 
refiner  by  the  volume  of  SPR  crude  oil 
purchased  by  each  such  refiner  and  (B) 
reduces  the  sales  obligation  for  each 
refiner-seller  in  the  manner  prescribed 
in  subclause  (i)  of  this  subdivision. 

(4)  Permitted  exchanges  and  sales  of 
SPR  crude  oil.  (i)  No  volumes  of  SPR 
crude  oil  allocated  under  this  section 
shall  be  sold  or  otherwise  disposed  of 
by  refiner-buyers  except  pursuant  to  (A) 
crude  oil  exchanges  in  which  only 
quality  and  location  differentials  are 
given  effect  in  the  calculation  of  the 
exchange  ratio  or  (B)  matching  purchase 
and  sale  transactions  which  have  the 
same  effect  as  an  exchange  described  in 
clause  (A):  provided,  that,  the  volume  of 
non-SPR  crude  oil  received  by  a  refiner- 
buyer  pursuant  to  such  transactions 
shall  be  processed  in  such  refiner’s 
refinery. 

(ii)  SPR  crude  oil  allocated  under  this 
section  must  be  processed  by  the 
ultimate  recipient  of  the  SPR  crude  oil 
within  forty-five  (45)  days  following  the 
close  of  the  allocation  period  for  which 
that  crude  oil  was  allocated;  provided, 
that,  if  SPR  crude  oil  is  purchased  from 
the  Government  in  the  last  month  of  the 
allocation  period,  it  must  be  processed 
within  sixty  (60)  days  following  the 
close  of  the  allocation  period. 

(iii)  Within  forty-eight  hours  of  the 
completion  of  the  arrangements  therefor, 
each  exchange  transaction  involving 
SPR  crude  oil  shall  be  reported  to  ERA 
in  writing  or  by  telex  by  all  parties  to 
the  exchange.  This  report  shall  identify 
the  exchange  partners,  the  refineries  to 
which  the  SPR  crude  oil  and  the  non- 
SPR  crude  oil  is  to  be  delivered,  and  the 
period  over  which  the  delivery  is 
expected  to  take  place. 

(5)  Procedures  for  sale  of  SPR  crude 
oil.  (i)  Sales  of  SPR  crude  oil  pursuant  to 
this  section  shall  be  conducted  in 
accordance  with  the  procedures  set 
forth  in  Subpart  C  of  Part  220  of  this 
chapter. 

(ii)  The  refiner-buyer  shall  be 
responsible  for  the  transportation, 
including  the  cost  thereof,  of  SPR  crude 


oil  from  the  delivery  points  to  its 
refinery. 

(iii)  SPR  crude  oil  sold  pursuant  to  this 
section  shall  be  priced  in  accordance 
with  the  provisions  of  §  220.32  of  this 
chapter. 

3.  Section  211.66  is  amended  by 
revising  subclause  (vi)  of  paragraph  (d) 
and  subparagraph  (5)  of  paragraph  (h)  to 
read  as  follows: 

§  211.66  Reporting  requirements. 
***** 

[d]  Refiner-buyers’  semiannual  report. 

*  *  * 

***** 

(vi)  Purchases  of  allocated  crude  oil 
for  each  eligible  refinery,  separately 
stating  the  volumes  of  SPR  crude  oil 
purchased  from  the  Government. 
***** 

(h)  Monthly  report.  *  *  * 

h  It  h  -k  * 

(5)  The  weighted  average  costs  for 
that  refiner  (including  transportation 
costs  to  the  refinery)  of  old  oil,  upper 
tier  crude  oil,  ANS  crude  oil,  stripper 
well  crude  oil  fas  defined  in  Part  212  of 
this  chapter),  incremental  tertiary  crude 
oil  (as  determined  pursuant  to  §  212.78), 
tertiary  incentive  crude  oil  (as 
determined  pursuant  to  §  212.78),  SPR 
crude  oil  purchased  from  the 
Government,  other  domestic  crude  oils 
the  first  sale  of  which  is  exempt  from 
the  provisions  of  Part  212  of  this  chapter, 
and  imported  crude  oil  included  in  that 
refiner’s  crude  oil  receipts.  For  refiners 
required  to  file  transfer  pricing  report 
forms  imder  §  212.84  of  this  chapter,  the 
weighted  average  cost  of  imported  crude 
oil  reported  under  this  subparagraph 
should  be  derived  from  the  landed  costs 
set  forth  in  such  reports. 
***** 

AppendTx  A  [Amended] 

4.  Standby  Regulation  211-1  in 
Appendix  A,  Part  211,  is  amended — 

a.  in  paragraph  1,  by  revising  the 
second  sentence; 

b.  in  paragraph  4,  by  revising  the 
definitions  of  “Estimated  crude  oil  runs 
to  stills,’’  “National  estimated  crude  oil 
runs  to  stills”  and  “seller”;  and 

c.  in  paragraph  5,  by  revising 

§  211.65(a)(4)(ii);  by  adding  a  new 
subparagraph  (3)  to  §  211.65(b);  by 
revising  §  211.65(g)(1);  by  revising 
§  211.65(h)(5);  and  by  adding  new 
subparagraphs  (7)  and  (8)  to  §  211.65(h); 

d.  in  paragraphs  1-8,  by  changing  (i) 
all  references  to  “special  rule”  to 
“Standby  Regulation”  and  (ii)  all 
references  to  “Part  212,  Subpart  L. 
Special  Rule  No.  1”  to  “Standby 
Regulation  212-1,  Appendix  A,  Part 
212”; 


to  read  as  follows: 

Appendix  A  to  Part  211 — Standby 
Regulations 

Standby  Regulation  211-1 

Standby  Mandatory  Crude  Oil  Allocation  and 

Refinery  Yield  Control  Programs 

1.  Scope.  This  Standby  Regulation  211-1 
sets  forth  the  DOE  Standby  Mandatory  Crude 
Oil  Allocation  and  Refinery  Yield  Control 
Programs.  This  Standby  Regulation  also 
provides  for  the  distribution  of  such  amounts 
of  SPR  crude  oil  as  the  Secretary  of  Energy 
determines  pursuant  to  Part  220  of  this 
chapter  shall  be  distributed  under  the 
Standby  Regulation. 

***** 

4.*  *  * 

***** 

“Estimated  crude  oil  rims  to  stills”  means 
the  volume  of  crude  oil  a  refiner  estimates  it 
will  run  to  stills  for  its  own  account  during  an 
allocation  period  for  all  of  its  refineries,  the 
volume  of  crude  oil  to  be  processed  for 
nonrefiners,  the  volume  of  crude  oil  to  be 
processed  for  the  refiner’s  account  by  other 
refiners,  and,  if  SPR  crude  oil  is  distributed  in 
a  manner  other  than  pursuant  to  this  Standby 
Regulation,  the  volume  of  SPR  snide  oil 
purchased  from,  or  received  through 
exchange  with,  the  Government.  A  refiner’s 
estimated  runs  to  stills  shall  be  based  on  the 
volume  of  its  total  crude  oil  supply  (as 
defined  in  paragraph  4  of  this  Standby 
Regulation)  that  could  be  processed  in  its 
refineries  or  for  its  account  by  other  refiners 
in  the  particular  allocation  period,  excluding 
crude  oil  purchased  or  to  be  purchased  under 
this  Standby  Regulation.  If  the  exemption  in 
paragraph  3(a)  of  this  Standby  Regulation  is 
applicable,  “estimated  crude  oil  runs  to  stills” 
shall  not  include  the  quantity  of  crude  oil  a 
refiner-seller  estimates  it  will  be  required  to 
sell  to  refiner-buyers  pursuant  to  §  211.65 
during  the  allocation  period. 
***** 

“National  estimated  crude  oil  runs  to  stills” 
means,  for  any  allocation  period,  the  total  of 
the  estimated  crude  oil  runs  to  stills  for  all 
U.S.  refiners,  plus  the  volume  of  SPR  crude  oil 
to  be  allocated  under  this  Standby 
Regulation,  minus  the  quantity  of  crude  oil 
directed  to  all  refiners  pursuant  to 
§  211.65(d)(2)  or  §  211.71(d)  of  this  Standby 
Regulation. 

***** 

“Seller”  means  any  refiner  whose 
estimated  crude  oil  runs  to  stills  during  the 
allocation  period  is  greater  than  the  national 
utilization  rate  multiplied  by  that  refiner’s 
base  period  average  monthly  crude  oil  runs  to 
stills,  including  the  United  States 
Government  when  SPR  crude  oil  is  allocated 
pursuant  to  this  Standby  Regulation.  Except 
as  expressly  provided,  the  provisions  of 
paragraphs  (a)  and  (c)-(j]  of  §  211.65  in 
paragraph  5  of  this  Standby  Regulation  shall 
not  apply  to  the  U.S.  Government. 
***** 

5.  Method  of  Allocation. 

***** 
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§  21 1.65  Mandatory  Crude  Oil  Allocation 
Program. 

(a)  General  Rule. 

***** 

(4)  Calculation  Procedure. 

*  *  It  It  -k 

(ii)  For  each  allocation  period,  the 
ERA  shall  compute  the  national 
estimated  crude  oil  runs  to  stills,  which 
shall  equal  the  total  estimated  crude  oil 
runs  to  stills  for  all  U.S.  rehners  for  that 
allocation  period,  plus  the  quantity,  if 
any,  of  SPR  crude  oil  allocated  under 
this  Standby  Regulation,  minus  the 
quantity  of  crude  oil  directed  to  all 
refiners  pursuant  to  §  211.65(d)(2)  or 
§  211.71(d)  of  this  Standby  Regulation. 
***** 

(blfiuyers.  *  *  * 

***** 

(3)  Any  buyer  desiring  to  purchase 
SPR  crude  oil  imder  this  section  in  an 
allocation  period  must  submit  to  DOE  an 
offer  in  accordance  with  the  procedures 
set  forth  in  Subpart  C  of  Part  220  of  this 
chapter. 

***** 

(g)  Buy/Sell  Notice  and  Negotiation  of 
Transactions. 

(1)  Except  for  the  first  allocation 
period,  a  buy/sell  notice  shall  be 
published  at  least  10  days  prior  to  the 
beginning  of  the  allocation  period. 

Except  when  the  exemption  in 
paragraph  3(a)  of  this  Standby 
Regulation  is  applicable,  each  buy /sell 
notice  shall  contain  two  lists.  One  list 
shall  set  forth  the  quantity  of  crude  oil 
each  buyer  whose  DOE  certified  crude 
oil  refining  capacity  is  50,000  barrels  per 
day  or  less  is  eligible  to  purchase  and 
the  quantity  of  crude  oil  that  each  seller 
shall  be  obligated  to  offer  for  sale  to 
such  buyers.  The  other  list  shall  set  forth 
the  quantity  of  crude  oil  each  buyer 
whose  DOE  certified  crude  oil  reHning 
capacity  exceeds  50,000  barrels  per  day 
is  eligible  to  purchase  and  the  quantity 
of  crude  oil  that  each  seller  shall  be 
obligated  to  offer  for  sale  to  such  buyers 
(less  the  obligations  shown  on  the  first 
list).  If  SPR  crude  oil  is  distributed  under 
this  section  for  an  allocation  period,  the 
buy/sell  notice  shall  set  forth  to  the 
maximum  extent  practicable 
information  concerning  the  quantity, 
quality  and  delivery  points  of  the  SPR 
crude  available  for  sale;  any  maximum 
or  minimum  volume  restrictions;  and 
any  delivery  and/or  transportation 
restrictions. 

(h)  Terms  and  Conditions  of  Sales. 

***** 

(5)  All  crude  oil  except  SPR  crude  oil 
sold  pursuant  to  this  section  shall  be 
priced  in  accordance  with  the  provisions 
in  Part  212,  Appendix  A,  Standby 


Regulation  212-1.  SPR  crude  oil  shall  be 
priced  in  accordance  with  the  provisions 
of  §  220.32  of  this  chapter. 

***** 

(7)  Sales  of  SPR  crude  oil  pursuant  to 
this  Standby  Regulation  shall  be 
conducted  in  accordance  with  the 
procedures  set  forth  in  Subpart  C  of  Part 
220  of  this  chapter. 

(8)  The  buyer  shall  be  responsible  for 
the  transportation,  including  the  cost 
thereof,  of  SPR  crude  oil  fi'om  the 
delivery  points  specified  by  DOE  to  its 
refinery. 

***** 

5.  Part  220  is  aded  to  Title  10,  Chapter 
II  of  the  Code  of  Federal  Regulations,  to 
read  as  follows: 

PART  220— STRATEGIC  PETROLEUM 
RESERVE  CRUDE  OIL  ALLOCATION 

Subpart  A— General  Provisions 

Sec. 

220.1  Purpose  and  scope. 

220.2  Definitions. 

Subpart  B— Method  of  Allocation 
220.10  Rule. 

Subpart  C— Procedures  for  Sales  of  SPR 
Crude  Oil 

220.20  Basic  sales  agreement 

220.21  Notice  of  sale. 

220.22  Contract  awards. 

Subpart  D— Price  Rule 

220.30  Applicability. 

220.31  Definitions. 

220.32  Rule. 

Authority:  Emergency  Petroleum  Allocation 
Act  of  1973, 15  U.S.C.  §  751  et  seq..  Pub.  L.  93- 
159,  as  amended.  Pub.  L  93-511,  Pub.  L  94- 
99,  Pub.  L.  94-133,  Pub.  L.  94-163,  and  Pub.  L 
94-385;  Federal  Energy  Administration  Act  of 
1974, 15  U.S.C.  S  787  et  seq..  Pub.  L  93-275,  as 
amended.  Pub.  L  94-332,  l^b.  L  94-385,  Pub. 
L  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act  42  U.S.C.  S  6201  et  seq.. 
Pub.  L  94-163  as  amended.  Pub.  L  94-385. 
and  Pub.  L.  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  §  7101  et  seq.. 
Pub.  L  95-91;  E.0. 11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267. 

Subpart  A— General  Provisions 

§  220.1  Purpose  and  scope. 

(a)  This  part  implements  section 
161(e]  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163)  (42 
U.S.C.  §'6231),  as  amended,  which 
authorizes  the  Secretary  of  Energy  to 
provide  for  the  allocation  of  any 
petroleum  product  withdrawn  from  the 
Strategic  Petroleum  Reserve. 

(b)  Applicability.  This  part  applies  to 
any  allocation  of  SPR  crude  oil,  other 
than  distribution  by  price  competition, 
whether  or  not  conducted  pmsuant  to 

§  211.65  of  this  chapter  (Buy/Sell 
Program],  Standby  Regulation  211-1, 


Appendix  A  Part  211,  (Standby 
Mandatory  Crude  Oil  Allocation  and 
Refinery  Yield  Control  Programs),  or  this 
part. 

§220.2  Definitions. 

“Basic  Sales  Agreement”  means  a 
dociunent  issued  by  DOE  containing 
many  of  the  terms  and  conditions  of  any 
contract  which  may  be  awarded  for  the 
purchase  of  Sm  crude  oil  from  the 
Government 

“DOE"  means  the  Department  of 
Energy  established  by  the  Department  of 
Energy  Organization  Act  (Pub.  L  95-91), 
and  includes  the  Secretary  of  DOE  or  his 
delegate. 

“Notice  of  Sale"  means  the  document 
(other  than  the  buy/sell  notice  specified 
in  §  211.65(g)  of  this  chapter]  issued  by 
DOE  announcing  the  sale  of  SPR  crude 
oil.  The  Notice  of  Sale  will  specify  the 
method  of  sale,  eligibility  to  purchase, 
prices,  applicable  terminalling,  handling 
and  transportation  charges,  the  crude  oil 
types  and  quantities  available  for 
purchase,  the  sales  period,  delivery 
iocation(s],  minimum  and  maximum 
volume  restrictions,  place  and  date  for 
submission  of  offers,  modes  of 
transportation  applicable  for  each 
delivery  point  (1.0^  pipeline,  barge, 
tanker  and  applicable  port  data/ 
restrictions),  special  terms  and 
conditions  ofaale,  and  the  criteria  to  be 
employed  in  evaluating  offers  to 
purchase. 

“Strategic  Petroleum  Reserve  (SPR)” 
means  the  program  for  the  storage  of 
crude  oil  and/or  petroleum  products 
authorized  by  Title  I,  Part  B  of  the 
Energy  Policy  and  Conservation  Act 
(EPCA),  42  U.S.C.  section  6231  et  seq. 

“SPR  crude  oil"  means  crude  oil 
stored  in  or  acquired  for  storage  in  the 
SPR.  or  for  the  distribution  thereof.  For 
the  purposes  of  Subpart  C,  Part  211  of 
this  chapter,  such  crude  oil  shall  be 
considered  as  imported  crude  oil. 

Subpart  B— Method  of  Allocation 

§220.10  Rule. 

(a)  Upon  a  determination  by  the 
President  that  implementation  of  the 
Distribution  Plan  contained  in  the 
Strategic  Petroleum  Reserve  Plan  is 
required  by  a  severe  energy  supply 
interruption  or  by  obligations  of  the 
United  States  under  the  international 
energy  program,  the  Secretary  may 
allocate,  in  a  manner  consistent  with  the 
objectives  of  section  4(b](l]  of  the 
Emergency  Petroleum  Allocation  Act  of 
1973,  in  such  amounts  as  he  shall 
determine:  (1)  pursuant  to  the  provisions 
of  §  211.65  (Buy/Sell  Program)  of  this 
chapter.  (2)  pursuant  to  the  provisions  of 
Standby  Regulation  211-1,  Appendix  A. 
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Part  211  (Standby  Mandatory  Allocation 
and  Refinery  Yield  Control  Programs)  of 
this  chapter,  or  (3)  to  any  refiner,  in 
accordance  with  criteria  announced  in  a 
Notice  of  Sale. 

(b)  No  volumes  of  SPR  crude  oil  sold 
to  any  firm  pursuant  to  paragraph  (a)(3) 
of  this  section  shall  be  sold  or  otherwise 
disposed  of  by  such  firm  except 
pursuant  to  (A)  crude  oil  exchanges  in 
whidi  only  quality  and  location 
differentials  are  given  effect  in  the 
calculation  of  the  exchange  ratio  or  (B) 
matching  purchase  and  sale  transactions 
which  have  the  same  effect  as  an 
exchange  described  in  clause  (A). 

Subpart  O-Procedures  for  Sale  of 
SPR  Crude  Oil 

§  220.20  Basic  Sales  Agreement 

SPR  crude  oil  will  be  sold  only  to 
refiners  which  have  executed  a  Basic 
Sales  Agreement  by  the  deadlines 
announced  in  the  Notice  of  Sale  for 
submission  of  offers. 

§220.21  Notice  Of  sale. 

SPR  crude  oil  sales  will  be  announced 
in  a  Notice  of  Sale. 

§  220.22  Contract  awards. 

Recipients  of  SPR  crude  oil  will  be 
selected  fi'om  among  those  refiners 
offering  to  buy  SPR  crude  oil,  on  the 
basis  of  the  criteria  announced  in  the 
Notice  of  Sale.  The  basis  for  the 
selection  of  recipients  thereafter  will  be 
documented. 

Subpart  D— Price  Rule 

§  220.30  Applicability. 

The  price  rule  stated  in  this  subpart 
shall  apply  to  any  sale  of  SPR  crude  oil 
pursuant  to  the  provisions  of  §  211.65  of 
this  chapter.  Standby  Regulation  211-1, 
Appendix  A,  Part  211  of  Ais  chapter,  or 
this  part. 

§220.31  Definitions. 

For  purposes  of  this  subpart — 

“High  sulfur  crude  oil”  means  crude 
oil  the  sulfur  content  of  which  is  equal 
to  or  greater  than  0.6%  (six-tenths  of  one 
percent)  by  weight. 

‘  Low  sulfur  crude  oil"  means  crude  oil 
the  sulfur  content  of  which  is  less  than 
0.6%  (six-tenths  of  one  percent)  by 
weight. 

"Imported  crude  oil"  means  crude  oil 
brought  into  the  United  States  from  a 
foreign  country  for  consiunption  within 
the  United  States,  but  excluding  crude 
oil  stored  in.  or  owned  and  controlled  by 
the  United  States  Government  in 
connection  with  the  SPR. 

"United  States"  means  the  several 
states,  the  District  of  Columbia,  Puerto 


Rico  and  the  territories  and  possessions 
of  the -United  States. 

§220.32  Rule. 

(a)  DOE  shall  establish  the  price  at 
whi^  low  sulfur  SPR  crude  oil  and  high 
sulfur  SPR  crude  oil  shall  be  sold,  plus 
any  gravity,  and  sulfur  content 
adjustments  as  specified  in  paragraphs 
(b)  and  (c),  respectively,  of  this  section. 
The  sale  prices  of  SPR  crude  oils  shall 
not  be  significantly  higher  or 
significantly  lower  than  the  highest  and 
lowest  prices,  respectively,  in 
comparable  sales  of  allocated  crude  oil 
in  the  month  of  sale.  In  determining  the 
prices  of  SPR  crude  oils,  the  DOE  shall 
consider  (1)  the  weighted  average  per 
barrel  landed  cost  (as  defined  in 

§  212.82)  for  all  low  sulfur  crude  oil  and 
for  high  sulfur  imported  crude  oil 
delivered  to  all  U.S.  refiners  in  the 
month  of  sale;  (2)  the  data  on  the 
Transfer  Pricing  Report  ERA-51  (or  any 
successor  to  this  form),  wherein  refiners 
report  crude  oil  prices  obtained  in 
transactions  between  affiliated  entities 
and  in  transactions  between  non- 
affiliated  entities  pursuant  to  10  CFR 
212.84;  and  (3)  other  data  that  the  DOE 
considers  to  be  appropriate  for  price 
determination  purposes. 

(b)  a  price  adjustment  shall  be  made 
for  gravity  differentials  of  SPR  crude  oil 
offered  for  sale  by  adding  to  or 
subtracting  fi-om  the  price  determined 
under  paragraph  (a)  of  this  section  an 
amount  per  barrel  fixed  monthly  by  the 
DOE  for  each  degree  API  that  the  crude 
oil  being  offered  for  sale  is  above  or 
below,  respectively,  the  weighted 
average  degree  API  of  the  reference 
crude  oil  of  the  same  sulfur  content 
category,  established  monthly  by  the 
DOE. 

(c)  a  further  price  adjustment  shall  be 
made  for  sulfur  content  differentials  of 
SPR  crude  oil  offered  for  sale  by  adding 
to  or  subtracting  fi'om  the  price 
determined  under  paragraph  (a)  of  this 
section  an  amount  per  barrel  fixed 
monthly  by  the  DOE  for  each  one  tenth 
of  one  percent  that  the  sulfur  content  by 
weight  of  the  SPR  crude  oil  being  offered 
for  sale  is  either  below  or  above, 
respectively,  the  percentage 
representing  the  sulfur  content  of  the 
reference  crude  oil  of  the  same  sulfur 
content  category  established  mo'nthly  by 
the  DOE. 

(FR  Doc.  80-25083  Filed  8-1B-80;  8:45  am) 
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